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reasons for reconsideration and be supported by any pertinent precedent decisions.  Any motion 1o reconsider must be filed
within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5¢) 1)),

If you have new or additional information that you wish to have considered, you may file 2 mation to reopen, Such 2 motion
must state the new fucts to be proved at the reopened proceeding and be supported by affidavits or other documentary
evidence. Any motion w reopen must be [Hied within 30 days of the decision that the motion seeks to reopen, except that
failure to file belfore this period expires may be excused in the discredon of the Service where it is demonstrated that the

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under 8
C.F.R. 103.7.

FOR THE ASSOCIATE COMMISSIONER,
EXAMINATIONS 7

Robert P Wiemann, Director
Adrministrative Appeals Office



Page 2 ' WAC-98-017-53384

DISCUSSION: The nonimmigrant visa petition wasg denied by the
Director, Texas Service Center. The matter wag reopened and
denied again by the Center Director and presently is before the
Assoclate Commissioner for Examinaticns on appeal. The appeal
will be dismissed,

The petitioner 1is described as an ‘“export medical supply and
investment” company. Tt aeeks to extend the benelficiary’'s
cemporarily employment in the United States as 1ts general
Manager. The director determined that the petitioner had not

established that the beneficiary had been or woculd be employed in
a primarily managerial or executive capacity.

On appesal, counsel asserts that the “beneficiary is serving in a
anagement capacity and he himgelf is not engaged primarily in the
day-to-day operations of the business.”

To establigh L-1 eligibility under section 101 (a) (15) (L} of the

Immigration and Naticnality Act {Lhe Act), 8 U.s.C.
1101 (a) {15) (1), the petitioner must demonstrate that the
beneficiary, within three years praceding the beneficlary’'s
application for admission Into the United States, has been

employed abroad in a qualﬂzyl g managerial or execublve capacity,
or in a ¢apacity involving specilalized knowledge, for one
continuous vear by a qualifving organization and seeks to enter
the United States temporarily in order to continue to render hig
or her services to the same employer or a subsidiary or affiliate
therecf in a capacity that iz menagerial, executive, or involves
specialized knowledge.

8 JFUR. 214.2(1)(3) states that an individual petiticon filed on
Form I-128% shall be accompanied by:
(1) Evidence that the petitioner and the organization

which employed or will employ the alien are gualifyin
organizations as defined in paragraph (1) (1) {(1i) (E) of
thig section.

(11} Evidence that the alien will be employed in an
execuLive, managerial, or specialized knowledge
capacity, including a detailed description of the

gservices to be performed.

The United States pertitioner Was ;ncornora+ed in 19S%4 and claims

that it da o wh ‘ he overseas company,

located in Shenyang,
China. The petitioner declares five employees and over $806 000
in gross annual revenues. The pe*lfloner seeka to exten the

beneficiary’s period of employment for three vears at an annual
galary of $30,000.

At issue in this proceeding is whether the petitioner has
established that the beneficiary will be employved primarily in a
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managerial or executive capacity.

Section 101{a) (44)(A) of the Act, 8 U.S.C. 1101(a) (44) (A},
provides:

]

'he term 'managerial c¢apacity’ means an asgignment
ithin 1

a
hin an organization in which the employee primarily-

Lol

i. manages the organization, or a department,
subdivision, function, cr component of the
organization;

ii. gupervisges and controls the work of other
gupsrvigory, profeggsional, or managerial employees,
oy  manages an  essential unction within the
organization, or a department or sgubdivision of the
organization;

1ii. if another emplovee or octher employees are
directly superviged, hasg the authority to hire and
fire or recommend thogse ag well as other perscnnel
actions {such as promotion and leave
authorization), or 1if no other employee is directly
supervised, functions at a s=menior level within the
organizational hierarchy or with regpect to the
function managed; and

iv. exercigeg digcretion over the day-to-day
cperations of the activity or Ifunction for which
the employee has authority. A first-line

supervigor 1g not considered to be acting in a
managerial capacity merely Dby virtue of the
superviscr's supervisory duties unless the
emplovees supervised are profegsioconal.

Section 101 (a) {44) (B) of the Act, 8 U.S.C. 1101 (a) (44) (B),
providedg:

The term ‘'executive capacity" means an assignment
within an organization in which the emplovee primarily-

1. directs the management of the corganization or a
major component or function of the organization;

1i. establishes the gecals and policies of the
organization, component, or function;

iii. exercises wide latitude in discretionary
decision-meking; and

iv. recelves only general supervision or direction
from  higher level exacubivesg, the board of
directors, or stockholders of the organization.
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In a letter accompanying the petiticon, the petitioner gtated that
the heneficiary had been “employed by our company 29 General
Ma anager a position inveolving executive functions. The

petitic “er gummarized the beneficiary’'s dutles as:

Set up policy and develop strategies to implement
directive from corporate headguarters. Direct and
coordinate promotion of products to develcop new
marketsg. Analyze financial condition to determine in
which reduction can be made and allocate operating
budget. Review activity, operating and sales reports
to make proper change in operations.

Th petitioner provided copies of its “Emplover’'s Quarterl
Reportg” to the Texas Bmployment Commigsion covering the periods
between the first guarter of 1896 through the second guarter of
1987, Thege documents reveal that the company had two or less
employees for five months during that time period, three employees
for eight months during that time period, and five emplovees for
five menths during that time period.

Pursuant to a notice dated Janu ry 5, 19%8, the Detitﬁoper wag
requested to submit documentation Lde ulfyLHQ' company employees
and detailing their specific 3ob degcriptions. The petitiocner

failed to provide the requested documentation and the director
denied the petition on June 16, 1998.

On January 18, 2001 the Center Director reopsned the cage and
provided the DebL 1oner with another opportunity to submit the
reguested documentation. In responge, the petitioner offered
copies of numerous sales and shipping invoices. The petitioner

algo provided coples of pay-stubs from Cctober, November, and
December in 2000 as well as an organizatilional chart listing the
beneficiary as the company’s vice general manager.

The director determined that the petitioner had failed to
demongtrate thal the beqefchary was to be employed in a primarily
managerial or executlive capacity and again denied the petiticn on
June 25, 2001. On appeal, counsel explaing that the beneficiary
“adjust [ed] the size of the gtaff for wvarious periods te achieve
the most efficient use of manpower.” Counsel asserts that “the

beneficiary’s action of increasing or decreasing the eize of the
sgtaff is intrinsic to his rESponsibility ag the general manager
and that such action 1g consistent with the pogition definition
stated in the CFR and the Job description contained in the
petition.”

On review, the record as presently constituted is not persuasive
in demonstrating that the beneficiary will be emploved i1in a
primarily managerial or executive capacity. The fact that an
individual possesseg an executive or managerial title does not
establish prima facie eligibility for classification ag a manager
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or executive within the meaning of section 101 (a) (44) (A) and (B)
of the Act. The Service must first lock to the petitioner’s
description of the beneficiary’s Jjob duties and the evidence
gubmitted in support of the claimed duties.

Counsel, on appeal, asserts that “the day-to-day operations [of
the bus‘nessl are conducted by two managers, namely the sales
manager and the cffice manager, who are under [the beneficiary’a]
supervision and control. However, despite two Service reguests
for information detailing the identities and duties of other
company employees, the petiticner has failed to provide any of
the reguested evidence. Failure to submit regquested evidence
which precludes a material line of inguiry shall be grounds for
denying the application or petition. 8 C.F.R. 103.2(b) (14).
Furthermore, gimply going on record without supporting
documentary evidence is not sufficlent for purposes of meeting
the burden of proof in these proceedings. MaLtter of Treasure
Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972).

Wwhile ccunsel contends that the day-to-day operations of the
company are performed by two managers” under the beneficiary’s
supervision, the petitioner’s “Employexr’s Quarterly Reports”
indicate that for significant pericds of time the company
employed Just two individuals: the beneficiary ({(as vice general
manager) and a geﬁeraT manager. Coungel failed to explain who
wag performing the day-to-day basks of the company during the
extended periods when the beneficiary was the most Junior
employee of the petitioning company. An eamployee who performs
the tasks necessary to provide a company's services 1s not
considered to be employved in & managerial or executive capacity.
Matter of Church Scientology Lﬂt@“ﬁ&*lOual 1% I&N Dec. 5983, 604
(Comm. 1988) .

The evidence does not demonstrate that the beneficiary’s primary
duties will be directing the management of the corganization;
instead, it appears that a gizable percentage of hisg time will be
gpent performing the petitloner's services in trading with its
customers and suppliers. Nor doeg the record sgupporb a
conclusion that the beneficiary primarily manages an essential
function within the organization and functiong at a senior level
in an organizational hierarchy on a day-to-day bagisg. Based on
the record of proceeding as constituted, the petitioner has
failed to demonstrate that the beneficiary will be employed
primarily in a gualifying managerial or executive capacity. For
rhis reagon, the petition may not be approved.

In viga petition proceedings, the burden of proving eligibility
for the benefit gought remains entirvely with the petiticner.
Secticon 291 of the Act, & U.5.C. 1361. Here, that burden has not
been met.

ORDER: The appeal is digmissged.



